IN THE ARBITRATION PROCEEDINGS

BETWEEN:

PRAXLEY CONSORTIUM 3 (PTY) LIMITED First Claimant

(Reglistration No. 2007/007573/07)

PRAXLEY CORPORATION SOLUTIONS (PTY) LIMITED Second Claimant
(Registration No. 2003/000042/07)

and

NATCO SA INTERNATIONAL TRANSPORYTERS

(PTY) LIMITED
[Registration No. 1996/008313/07]

First Defendant

DURIG, PATRICK Sacond Defendant

[IDNo. 720302 5122 089}

DURIG, PATRICK N.O. Thitd Defendant
[ID No. 720302 5122 089])
JAMES, MONIQUE N.O, Fourth Defendant
[1D No. 731111 0086 086)
INVESTEC BANK LIMITED Fifth Defendant
[Registration No. 1969/004763/06]
NAIDOO, NIRU Sixth Defendant
[ID No. 720429 0180 083]

AWARD



The two claimants own 34% of the shares in the firsl defandant. This is
reflacted in the shareholders agraement antered into by them on 2 March
2011. There had previously been an agreement batween th¢ shareholders
dated 3 July 2007. It is common cause that the March 2011 agreement is the
only one relevant ta the present proceedings. Clause 5 of the agreement deals

with “"pravisions refating to directors”. This clause reads:

5. PROVISIONS RELATING TO DIRECTORS

51 Yhe following provisions will apply to the appointment, romoval
and repfacemant of Directors -

51.1 the Board will until otherwisae agreed betwaan the Shureholdon
consist of not more than 6 {six) Directors; ;

5.1.2 any Shareholder holding 9% (nine percent) or more of the issued
share capltal of the Company will be antitied to appoint one
Director and to remove, replace or fill any vacancy in such
Director.

5.2 By giving written notice to the effact to the Company from time to
time, each Shareholder shall ba antitlad to -

5.2.1 appoint ane or more alternate Diractors to the Director appointed
by it. Any aiternate so appointed shall be entitled to recelve
natice of every mesting of Directors as If ha wis an actual
Director, and shail be entitled to attend and speak at any such
meating, but shall not be entitled to vota thersat unless the
Diractor to whom he is an alternate Is absent themfrol'm;

5.22 remove any Director (or alternate) appointed by it, wI:lh or without
appointing a replacement in terms of clause 5.1, Any such notice
of removal shall have effect on the date stipulated for this

purpose [n such notice.
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Accordingly, the entittement of the Shareholders to appoint
Directors immediately after the Signature Date shall be as
follows:

Ditrig shall be entitied to appoint two Directors. Dilrdg has
appointed Mike Diirig (identity numbher 760518 5168 082) and
Diirlg {(identity number 720302 5122 089) as Directorg;

Praxiey Consortium shail be entitied to appoint ‘one Diractor.
Praxley Consortium has appointed Els (identity nimbar 661125
§107 086) as its Director;

Praxley shall be represented by Els on the Board at Signature
Date; and

Naidoa (identity number 720429 0180 083) is the duly appointed
Financial Director as at Signature Date and will rapresent the
Company on the Board for as long as she is employed in the
Company.

No Shareholder shall appoint any person (other ::lhan persons
whose appointment Is agreed In this Agreement) as a Diractor -

until after consultation with the other Shareholdare on the
appointment; and

unless that pearson’s directorship will not contravene this
Agresment or the Companies Act.

Each person appointed as a Director or alternative :uhnll, prior to
his appointment becoming effective, but save to the extent
otherwise agreed in writing by the Company and any such
nominee who may have an executive role within the Company,
axecute a written acknowledgment in which he -

acknowledges and agrees that he will not be an employee of the
Company;
acknowledges and agrees that he will not have any ¢laims againat
the Company for remuneration or compansation; for services
rendered to the Company other than as may he approved by the
Board; and

furnishes the Company with a postal addrass, t‘!ephnna and
facsimile number at which notice of meetings shajl be given to
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him in accordance with this Agreement and in particular clause
25,

Any Shareholder which has appointed a Diractor in tetms of clause
0 shall remove (or procure the resignation of) that Director as
soon as: '

that Shareholder ceasas to be a Sharsholder; or

the continuad diractarship of that Director would contravena this
Agreement or the Companies Act.

The Board shall annually elact a chairman of the Board who shall
chair and determine the procedure to be followed at all meetings
of the Board and Shareholders, but shall not have a second or
casting vole in addition to his deliberative vote, The chairman of
the Board with effact from the Signature Date is Dirlg whao shall
remaln chairman for as long as he or any of the Assqclates own a
minimum of 51% of the Shares.

Any Shareholder who appoints any Director to the Board in tarms
of This clause 5 shall indemnify the Company against any loss,
liabllity, damage, cost or expense which may be suffered or
incurred by the Company as a result of any subsaqjent removal
of such Diractor from the Board.”

On 15 December 2014 at a meeling of lhe first defendant's sharaholders, Els

{the claimants’ appointee) was removed as a director by lha majority of

shareholders purporting to act in terms of Section 71(1) of the Companies Act

{(Act 71 of 2008) (“the Act"). Tha ralevant section reads:

“71
)

Removal of diractors -

Despite anything to the ¢ontrary In a company’s meforandum of
Incorporation or rules, or any agreement between a company and
a director, or betwaen any shareholders and a director, a director

[aRU NN



may he removed by ordinary resolution adopted at a
shareholders meeting by the parsons entitled to exerclae voting
rights in an election of that director, subject to subsactlon 2).”

It was not in dispute that subsection (2) is not relevani in the present

proceedings.

In essence, the claimants' case is that the 15 December 2014 sharehalders
meeting and the purported removal of Els as a director at such rheeting by the
sharehaldera, other than the first claimant, is contrary to the provisions of
clauses 5.1, 5.2, 5.3, 54 and 5.6 of the shareholders agreement, and also

contrary to the pravisions of Saction 71(1) of the Act, and as such unlawful and

of no force and effact.

The first defandant's respanse to the claimants’ case is that chlion 71(1) of
the Act is decisive as to how a director is lo be removed, and ag slated this is

despite any agreement as relied upan by the claimants. This is by an ordinary
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resolulion adopted at a sharehaiders meeling by thase antittad to exercise

voting rights in an election of that director,

It was submitted that, as the first defendant has only one classof shares, the
majority of shareholders at the general masling have the final ?daclsion as lo
who is appainted or removad as director. In the present case, {hese
shareholders are the only “persons entitled to exercise voling rights in an

election of that director”,

The argument cantinued that Section 15(7) of the Act makes it plain that any
provision contained in an agreament which s inconsistent with {he provisions
of the Act is vold to the extent of such incansistency. It was submitted that the
conditions of the agreement as 1o the appointment and dismisaal of directors,
as agreed to in clause 5 of the shareholders agreement, are i conflict with
what s stated in the Act, which Is that after the appointmant of the first
directors all subsequent directors are to be appointed or disiased by a
|

majority of shareholders at an ardinary shareholders mesting.
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In tarms of Saction 15(7) therefore, so it was submitted, as the agreement
alters voting rights in an election for the removal of a director by fimiting such
fights to the aggrieved sharehaolders, the claimant belng one o{ them In the
present case, this canfiicts with the express pravisions of Saclim__'-n 71(1) of the

Act and lhe terms of the agreemant are of no effect.

This argument overlooks the fact that Section 71(1) does not in any way
preclude shareholders inter se from agreeing in advance hov.{ they are to

exercise their vating rights In the appointment and removal of diregtors,

The agreement by shareholders to act in this manner is in no way inconsistant

with Section 71(1) which deals only with the relationship betweeir a company

and a director, or the shareholders and a director

In the present case, the director affacted is not a party to the agrgement. This

section does not give those shareholders who by contract have bound

themselves to vote for the retention or removal of the director in offfice, the right



to breach their agreement. As was said in Amoils v Fuel Transport (Pty) Ltd
and Others, 1978(4) SA 343 (W) and 347, “an agreement by shareholders
regarding the exarcise of their votes in a general meeting of the company is
valid and does not derogate from the campany's right to elect or remove a
director upon the requisite number of voles ..." Amoils case and the
autherities referred to therein deals with the law as it existed undar Seclion

220 of the pravious Companies Act, Act No. 61 of 1973 ("the OId Act’)

The relevant part of this seclion reads:

“220 Removal of diractors and procadures in reqard thereto (1) (a) A
company may, notwithstanding anything In its memorandum or
articles or In any agreement between it and any director, by
rasolution remove a director before the expiration of his perlod of

office.”

Althaugh Section 71(1) goes further than Section 220 of the old Acl, it does not
In any way limit or curtail the rights of shareholders to enter Intd agreements
with each ather as to how they will apply their votes in the agpolntment or

removal of direclors. The position is the same as that which applied In the



Amoils case and that case and the cases referred to in it are relevant and have

been acceptad as being a correct statement of the law.

If the situation were otherwise, this would be an unjustified limitation of the

comman law rights of sharehalders to act in their best inlerests,

Aftar the matter had been inilially argued bafare me, | thought that there might
be a conslitutional question in the Intarpretation and applicalion of Section
71(1). | called for argument on this issue. Such argument teok place on 28

August. After having heard counsel for both sides, | am of the viaw that | was

Incorract in raising the constitutional issue, Caunsel for both parties shared (his

view and nothing more need be said about it.

in the circumstances | find that the defendant shareholders concarnad acted
unlawfully in breaching the terms of the shareholders agresrhant between
them and the claimants. Accordingly, the resolution passed by them at the

moating concernad cannot stand.
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First defendant's counsel submitted that the presant case musl be
distinguished from the Amoils case ang those referrad to in it as they were
applications to interdict meetings from being held, while the instant case is for
the setting side of a resolution duly passed at an ordinary meeting. tn my view
there Is na rmerlt in this contention. The circumstances in this ¢asa, as in the
Amoils case, deal with the illegal conduct of the majority of shareholdars who
breached their contractual undartakings to each other not to act In a particular
way. Such a breach cannot be candoned and any resolution arising from such

breach falls to be sat aside as having been illegally obtained.

Cn the issue of costs, claimants claimed that such costs as are awarded, if
they succeed, should be paid by the first defendant. On reflection, | am of the
view that this would be unfair, as in effect they would be paying part of the
costs themsalves, being sharehaiders in the first defandant. In'my view, the
costs should be paid by thosa shareholders who were rasponsible for calling

the meeting and passing the resolution, namely the secand, third, fourth and
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sixth defendants, joinily and saverally As this issue was not arguad bafora me,
the parties are entitled to present written argument within ten days of the
publication of this award oppasing this cost order, after which thé order will be

final or an amended cost order will be published

Suhject to what has baan said aboul costs, | make the following order:

1

It is declared that the removal of Mr Eis as a director of the first defandant at

the15th December 2014 meeting is unlawful and therefore of na force or effact.

The first defondant is ordered to reinstate Mr Els as a diractor of the first

defendant.

The second, third, fourth and sixth defendants are, jointly and seva?auy. ordered
to pay the costs occasioned by the hearing of the directorship issue in these

arbitration proceedings, such costs to include the costs of the Arbitrator.
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DATED AT JOHANNESBURG ONTHIS b DAY OF sepg

i

P BLIEDEN
ARBITRATOR

LMSER 2015




